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IN THE

United States Circuit Court oi Appeals

FOR THE NINTH CIRCUIT

Mills & Gibb,

Appellants,

vs.

W. T. Lewis, and Edward W, Forgy, \
Brief of Appellants.

as Trustee of the Estate of Fixen

& Co., Bankrupt,

Appellees.

STATEMENT OF CASE.

This is a creditors' appeal from an order made in the United

States District Court, Southern District of California, by a

Referee in Bankruptcy, disallowing the claim of appellant as

a creditor of Fixen & Co. theretofore adjudicated bankrupts.

By the order appealed from, it was adjudicated that a payment

on account made by the bankrupt to the appellant creditor in

the usual course of business, within four months of the filing

of the petition upon which Fixen & Co. were adjudicated bank-

rupt, was a preference under Section no. Subdivisions "A"

and "B" of the Bankrupt Act, and that such payment or pref-

erence must be surrendered within thirty days, or the claim be

disallowed.

Fixen & Co. were adjudicated bankrupts upon the petition

of creditors.
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Mills & Gibb, appellants here, we're creditors of the bank-

rupt, and presented their claim to the referee for allowance to

the amount of $1138.29.

Transcript pages 8 to 10.

On May 3rd and ioth, 1899, and within four months of

the filing of the petition, merchandise was sold and delivered

to the bankrupt by the appellant, aggregating $755.38 of the

amount so claimed. During the same four months' period

and in the same month, May 29, 1899, in the ordinary and

usual course of business, a payment was made on account by

the bankrupt to appellants of $288.66. Upon the date of

this payment, the bankrupt was insolvent, but the fact of such

insolvency was unknown to appellant.

Stipulation, Tr. pages 6 and 7.

Objections were made to the claim by appellees, one of whom

is a creditor of the bankrupt, and the other trustee of the

bankrupt's estate. The ground of the objections was that the

payment on account of $288.66 by the bankrupt within the

four months' period constituted a preference and that the

claim of appellant should not be allowed or approved until

appellants first surrendered the amount so paid and received.

Transcript pages 11 to 15.

Upon the hearing, the referee sustained the objections,

holding that the payment on account by the bankrupt within

the four months' period was a preference, and requiring

appellant to surrender the item of $288.66 within thirty days,

as a condition precedent to the allowance of their claim,

otherwise the claim would be disallowed.

Transcript page 15.

From this order an appeal was allowed and perfected.

Transcript pages 17 to 28.

Errors were assigned and appear.

Transcript pages 19 to 22.
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SPECIFICATIONS OF ERRORS.

Appellants rely upon each of the errors assigned and appear-

ing in the transcript. Although there are six different assign-

ments, vet they go substantially to the same point, namely,

that it was error to hold and decide that the payment on account

of the item of $288.66 was a preference, and that the creditors

should be required to surrender the money so paid as a condi-

tion precedent to the allowance of their claim. The court also

erred in not holding- and deciding- that the claim as presented

hv appellants should have heen allowed for its full amount of

$1138.29.

ARGUMENT.
It may he claimed hv appellees, as it was before the referee,

in the argument of this case, that the question here presented

was practically decided by this court adversely to our contention

in re Fixen & Co., Forgy vs. Field, et al, decided May 21.

1900, and reported in Federal Reporter Vol. 102, page 2()^.

In this, however, we think counsel are mistaken. The precise

point sought to be maintained here was not presented, dis-

cussed or decided in Forgy vs. Field. In that case the only

question presented or decided was the following, viz : "A

payment of money on account in the ordinary course of busi-

uess is a transfer of property, and if made while the debtor is

insolvent and within four months before he becomes bank-

rupt, constitutes a preference within the meaning of Bank-

rupt Act, 1898, Sec. 60." But that is not the question in the

case at bar, nor is it in any way involved.

'Phe precise and only point presented for decision in this case

i-> whether or nut, when a creditor receives a payment of money

on accounl in the ordinary course of business, while the debtor

is insolvent, within four months before he heroines bankrupt,

and when, during the same four months period, the creditor

has sold and delivered to the debtor eroods, wares and merchan-
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dise, there should be allowed to the creditor as a set-off, the

value of the goods thus sold, an accounting taken of the

debit and credit items during this period, and if it appear that

the goods sold and delivered, by which the value of the estate

of the bankrupt is increased in a sum equal to or in excess of

the preferential payment or credit, the payment so made should

be required to lie surrendered, or deemed to be preferential.

In this case it will he seen by reference to the statement

of facts, and the record, that appellants as creditors received

from the insolvent, during the four month period, $288.66,

paid on account in the ordinary and usual course of business,

while during the same period, and in the same month of the

period, they sold and delivered to the insolvent, merchandise

to the amount and value of $75538, so that the estate of the

bankrupt was enriched and increased by the transaction in

the sum of $466.72, the excess of the value of the goods

delivered over the money paid on account, consequently there

was no preference, and the decision appealed from was erro-

neous.

It has been held by the courts, and re-asserted by this Court,

in Forgy v. Field, supra, that "the fundamental principle of

the act is a real and effectual equality in the distribution of

the bankrupt estate. * * * In the disposition of property

among creditors, equality is equity. * * * To accomplish

this purpose of the Statute, the Court exercises its equitable

jurisdiction in dealing with preferences."

In the case at bar, appellants can not be said to have "re-

ceived an undue portion of the estate." Far from it. During

the four month period, they increased the value of the estate

of the bankrupt by additions to it to the extent of $755.38,

the value of the goods then delivered, and in the distribution

of these particular assets all the other creditors share, so that

in receiving the payment of $288.66, the estate was not
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depleted, but .$401). 72 was still left 011 band for the benefit of

all the creditors. Now, if the equitable rules above announced

be applied, there could be no other way which would be fair,

just and equitable, than to offset the value of the goods deliv-

ered within the four month period against the moneys paid

during- the same period.

The precise point involved in this case has been decided in

the United States District Court, Northern District of Illinois,

in re Patrick F. Ryan, bankrupt, decided May 23, 1900, opinion

by Referee Sidney Corning Eastman, and reported in Chicago

Legal News, Vol. XXXII, No. 40, page 331. While this

decision would not be authority in this court, nor is it cited

for that purpose, yet the reasons given for the conclusions

reached are so clearly stated and cover the questions involved

here so completely, that we take the liberty to quote the opinion

in full. It is as follows:

—

"U. S. District Court, N. D. of Illinois. In the matter of

Patrick F. Ryan, bankrupt, in bankruptcy. Opinion by

Sidney Corning Eastman, Referee.

The matter of the objections to many of the claims hereto-

fore hied having come on to be heard, and my instructions

having been asked by the counsel as to the manner of allowing

credits on claims which have been objected to on the ground

of preferential payments having been received during the

four months preceding the bankruptcy, 1 have answered the

inquiry and make my ruling in accordance with the Follow-

ing :

Since the decision of the case of Columbus v. Wbrden by

the Seventh Circuit Court of Appeals, 3 A. B. R., page 634,

many objections have been hied to claims wherein the claim-

ants are charged with having received payments within four

months, and the demand made thai they surrender the same as

precedent to proving their claims.
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All claimants insist on the set-off which section nor pro-

vides, which is: 'If a creditor has been preferred and after-

ward in good faith gives the debtor further credit without

security of any kind for property which becomes a part of

the debtor's estates, the amount of such new credit remaining

unpaid at the time of the adjudication in bankruptcy, may be

set off against the amount which would otherwise be recover-

able from him.'

Some of the creditors insist that they should be allowed a

set-off not only of credits given the bankrupt after the receipt

of the preferential payment, but also of those credits given him

before the payment and within the four months.

There are two classes of creditors who have received

preferences: first, thore who received the payments with

'reasonable cause to believe it was intended thereby to give

a preference," who may be designated as guilt}- creditors, and

second, those who received the payments in the usual course

of business, innocently.

It has been urged that section 6oc applies only to guilty

creditors, as the words 'may be set off against the amount

which would otherwise be recoverable from him," can not

appropriately be applied to the innocent creditor, who may

indeed 'surrender' his preference, but of whom no 'recovery'

can be had. I would be unwilling to adopt such a construction

if thereby the innocent creditor would be barred of his right

of set-off, and thus be in a worse plight than the guilty credi-

tor—a condition certainly not contemplated by the act. If,

however, by adopting that interpretation the hands of the court

be untied from applying an equitable relief to the innocent

creditor, which it would be unjust to deny him, then no objec-

tion would remain to allowing a strict use of the word 'recov-

erable.'

If, therefore. Sec. 6oc be held to apply only to the guilty
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creditor, the statute as to the right of set-off of the innocent

creditor is silent, unless indeed Sec. 68a should he held to

he applicable.

Section 68a is as follows: 'In all cases of mutual debts or

mutual credits between the estate of a bankrupt and a creditor,

the account shall he stated and one debt shall be set off against

the other, and the balance only shall be allowed or paid.'

If that be deemed applicable to the situation, then it pro-

vides for the emergency. Its language is broad and we need

only apply it to the transactions of the debtor and creditor dur-

ing the four months period. Four months is the limitation af-

fecting many acts in bankruptcy proceedings. Four months is

the limitation under which petitions may be filed charging

act of bankruptcy. The period of four months is that within

which a preference received as such may be attacked by the

trustee. It is the period within which liens acquired by judg-

ment mav be dissolved, or transfers set aside.

It is the evident intention of the act to put four months

as a period within which the transactions between the debtor

and creditor are to be scrutinized and the conditions of the

creditors equalized as far as possible.

Although four months is not named as a limitation within

which preferences innocently received are open to the demand

of a surrender before proof of claim, it may be proper to hold

the limitation of four months applicable to cases arising under

Sec. 60c, on grounds of public policy. (See Collier on Bank-

ruptcy, 285, 286). And it may be admitted on the stronger

ground that it is a rule of equity practice to adopt statutory

limitations. ( See able opinion of Referee Moss in re Wise, 2

N. B. N. 151-155.)

The language of that section, 68a, is broad enough to allow

a set-off of all credits made by the debtor during the four

months, whether before or after the nreferential payment to be
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deducted from the payment for the purpose of ascertaining

the amount, if any, which the creditors must surrender to be

allowed to prove his claim.

If. however, section 68a he held as not affecting the right

of set-off of the innocent preferential creditor, then under the

equitable powers of the court and treating the equities of

the innocent creditor as a casus omissus of the statute, it

would be securing that equality which is equity, to allow the

innocent creditors the right of set-off for credits given not only

after the preferential payment, but also for those given before

the preferential payment, provided the}- be given within the

four months limitation.

Whether, therefore, the right of set-off to the innocent

creditor be recognized as given by section 68a, or as allowed

only by the exercise of the equity powers of the court, it is

but giving a reasonable construction of the intent of the

act which aims at equality among creditors, and lias fixed four

months as the period within which it shall be attained, to say.

that he who has enriched the estate during four months by

credits, shall, when told that he has impaired the assets of the

bankrupt estate and disturbed the equality among creditors

by receiving payments on account within the four months, be

allowed to reduce or wipe out those payments by his previous

credits.

Furthermore, this application of the doctrine of set-offs

makes a distinction between the guilty and innocent creditor

which is proper to be made; the former is allowed by statute

only to reduce his preferential receipts by subsequent credits

made on their faith; the innocent creditor, however, by the

application of the equitable powers of the courts, may reduce

his preferential receipts by the amount of all he has contrib-

uted to the estate during the limited period.

The counsel for the respective parties will therefore take an
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account and strike a balance of mutual credits and debits

during the four months preceding the bankruptcy. Where

it is proven or admitted that the bankrupt was insolvent at the

time of the payment, the holding in such case will be that the

creditor will be compelled to surrender the balance, if any,

he has received over the credits he has given, to entitle him

to prove his claim and share in the distribution of the estate.

Dated Chicago, May 23, 1900."

Suppose, in this case, the creditors to whom the insolvent

debtor was then indebted had sold him this same bill of goods

for cash. Would any one claim that under such circumstances

they must surrender their cash payment as a condition of hav-

ing their just claims allowed for goods previously sold?

Certainly not. In that case, however, no advantage would have

accrued to either the creditors selling the goods or other cred-

itors of the insolvent. The estate to which all could resort

would have been the same, the goods sold replacing the cash

paid for them. Then by how much stronger reason should it

be held that the creditor who has furnished goods and received

a part only of their price and value, should be allowed his

claim proportionately with other creditors. In the one case,

his act of selling the goods for cash has worked neither advan-

tage nor disadvantage to other creditors, while in the other he

has added to the insolvent estate the difference between the

goods furnished and the money received. Why an innocent

creditor thus dealing with an insolvent not known by him to

be insolvent, should be made to lose, instead of gaining, what

he has added to the estate to the direct benefit of other credi-

tors we do not understand. The province of the courts in

dealing with the rights of creditors is to do equity between

them. It would be a singular misapplication of equitable prin-

ciples to hold the goods added to the estate for the benefit of

all the creditors and at the same time compel the creditor to
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return for their benefit the money received by him, much less

in amount than the value of the goods so furnished, on pain

of losing his whole claim for goods previously sold. Such an

adjustment of the claims of creditors can find no support in

reason or justice. We understand that a case involving

these points is now before the Supreme Court of the United

States and is assigned for argument in October.

We submit, therefore, that the order of the court below

should be reversed with directions to allow the claim of appel-

lants for the full amount, as presented.

Respectfully submitted,

JOHN D. WORKS,
BRADNER W. LEE,

Solicitors for Appellants.


